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rervenments. "T ‘belongi 
tid ue Money ie them in s eakine 
Improvements 5 for ex- 
4f having bought only the Ruins 
delorging tf an old Houle, he has built a tae 
«Minor. “Floufe upon ee and pee 5 a 


on his part juft 
dcmands'the Sale —_ pofitton heer 
not enter again to the e 
faid ety the Ex- 
which have been laid out upon 

and of which he ought not to reap 















Phenchit, to the prea of the eh 


Ptirchafer : Efpecially, if it fhould aj 
pear that the Minov's 1 ‘Tutor onenitilic 
an ought to anfwer for the faid Aliena- 
. tion, and that he were folvent. For in 
this cafe the Minor would recover his 
his Tutor. 
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Of the Refeiffon of Contradls, &e. Tit.6. Sega. 239 


firft Section of the Title of Perfons; 
and what relates to the Obli 
Sons, has been treated of in the fourth 
Seétion of the ‘Title of the Loan of 
Money, and of Ufury 5 and here we 
fhall {peak only of the other Reiciffions 
which are common to all Majors. 
* Seeing the Refciffions which Majors 
ay obtain, ‘are founded on the Vices 
which happeh to be in the A@s or 
Deeds which they complain of, fiich as 
thofe which have been treated of in the 
Title of the Vices of Covenants; we 
thall not therefore repeat here what has 
been faid of this matter in that Title: 
Te'will faffice if we acquaint the Reader, 
that’ the Rules explained in that Title 
ought to be applied tc Refciffions in fa- 
vour of Majors, according as the Rules 
may be applicable to them. And that it 
is chiefly from the faid Rules that we 
are to draw all the Principles relating to 
this matter ; fo that there remains 
few Rules concerning it to be fer down 
in this Title. 
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. The Vices of Covenants are the caufes 
of Refcifion in favour of Majors. 

. Fraud between Co-heirs. 

- Refciffion of a Partition. 

. Refcifion of a Sale, becaufe of damage 

uftained in the Price. 

. Reftitution on the account of abfence, or 

for fome other juft canfe. 
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If in the cafe of two Co-heins, ones. pind 
of them, being ignorant of fome Titlesy Jermeen co 
or Effeés of the Inheritance, which" 
were known to the other, has been en- 
gaged by his Co-heir to treat with him 

ler this ignorance, without haying 
juitice done him, as to his thare of the 
Goods which the Co-heir concealed 
from him; she will procure that which 
has been done in-this fraydulent manner 
pf e me and van recover fach 

Damages as the quality of the 
fact fhall deferve; even altho" there had 
been a Tranfaction, if ir be evident chat 
this Fraud gave occafion theieto ». 

* Qui per fallaciam coharedis, ignorans univerfa 
ue id vero erant inftrumentum c is, fine 

quiliana ftipulatione, int fuit, mon tam pacitel- 
tury quam decipitur. 1. 9.9.2. jf de sranjatt. 
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Tf in a Partition among Majors there 3. Re/aij” 
be any'confiderable wrong done; altho’ *™"" 
there be neither Fraud, nor on” 
the part of any of the perfons concein- 
ed in the Partition, yet he who is ag- 
grieved may demand a new Partition *, 

© Majoribus etiam per fraudem, vel dolum, vel 
rire enc aarp aaa 
‘venir. cus 
= See 
135°C. comm. bo rae ere. g,¢.d. See 
the ninth Article oe St warg.c of Late 

According to our Ufage, aggriev' 
mond Ae arbon fs tog th lr 
tween a fourth and 4 shird part. 
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fold any Lands or Tenements for lel ginave ju- 

than the half of their juft value, pur*jiained im 

fuant to the Rules which haye been ex- se Price: _ 

plained in their proper place. RE 4 
$s th inh Si of the Cetera sale, 
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Of SUCCESSIONS. 





The PREFACE. 


Aer are contained divers Remarks, and many 
Principles of great Importance in ie matters 
treated oe in this Secaad Part. : 


2 “Heir sear to’ the me ag 
+ Legataries of perion to whom he 
fing Sweeps “facceeds, and thofe of Co-Heirs and Co- 


i ra fe ‘ies “Executors to one another 5 it war 


me % x diftinguithed 
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2 inthe FirtPart, For 
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a pe <> ages ‘The two other fy thar all sieccefiin 
continue it to other ways, fuppofe ces 
é “it was neceffary to diftinguifSuc- the Goods do not belong in common to Les! ad 
falfions rors at tho other mates, as all Men, but that every one, may have" 
heing of a different Order, Ores wh re- fomething that SEC Hee ees oR 
quires a feparate Rank ; ~ | dufive of others r 
: oa Succeffions, py “i ue fo 
f eet ..) .. Goods oF thofe eb ais without he “dies 
; ae. Senco se 
The Neceffity of Succe ons, and in’ what BAN. £0, PROMNOM DE LEN 
eyo wer fio regs by the tue of their Proximity of Blood, accord- 
Laws: we f ing to their Order of 
cendants, andCollaterals. The other 
The natwre ~Sueceffions are the ways by “which is that of T Succeffions, 
foul, che Goods, the Rights; and the Ch which tranfini who 
ati who fel in sb se tas: ms dic, to the a ne 


a their and -repre- have called to the Succeflion by a'Tef- 
; tament. 


Of thefe three ways, the firft which 

tea cient cou the Ssiecey: would render all things common. to all 
Mankind, and it men, would be {9 full of inconvenien- 
Pas ie ee Pegi fee plainly that it is im-. 












Goods es, For the love of Juftice and 
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fo By wea nor ee of the conduét 
ages, so wbet of aor fon; the Univerfal 
mompekel It; thatas, whe- Pi ar fea 
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; H F velyone 
to tothe other 5 the Brothers and all the 

Socie- other more remote Relations are 

¢ themfelves at‘the fide one ance 


one in’ his own Line under the 
whole which are common to them. 
. firtt of thele three Orders, eh oe 


ealls the Children to the Succeilion of: 
their’ Patents, is altogether’ Natural, as Syrma, 
ag Coufequence of the Oiler which” 


it God gives | 
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Sitis natural 
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of Socic-~ “determine th ‘of this liberty to more 

dah pe oes te matters or tftcs, Sto the conditidn’ of! 

have’ ters inthe lifetime “his tothe pr his different 

3 eer difpofitions which may pe cae befides his 
be any nay cal ‘tent with Decency Chi eon a co dg his other 
war and hema ee, near Radiat 5 ae sy ahcte cir- 

igals ‘to’ have the cumftinces, pd died he like kind, 


own Ettates: Thus, Re eed the: various combinations of ‘which are 
‘ehh te Laws grant to eras todif- magn that everyone bs a 
ti Els by sh, 
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weinge * many inconveniences in ‘Thus in general, 
which every one’ ie to be, = poi 

Tecate thar the difpofitions thould out to him therult of this. Prudence, 
be. réafonable.. “For ‘this’ refervation -which ought to be his Rule and Guide. 
would call in queftion all manner of If we confult therefore natural 
Teftaments, even thofe that Ps be Equity, which ought to be.the Spirit 
ee le to Prudence and of all: Laws; Sees aa to con- 
Equity; fince there would be a liberty clade, that which juttifies 
given fiom “hence to examine this 
and that ee a nothi 
different view than what the Teftator the: 
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cile bounds of the liberty of Ti 


and of other Difpofitions in view of 
death, and the Pomion of Goods which 
one may give awa 
Lane or Next of Kin; and. that it is 

by arbitrary views that thefe bounds 
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only this common ‘to them ee that 
ae two les, which 


have Be jut now finer botceict 
__ One, ‘which di ifhes the Paternal 
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preferve to the Relations of cach fide 
The Goods which have defcended from 
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lows of no other Heirs belides.the Next 
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quality of Univerfal ies to thofe 
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‘or fewett in- 


of them hath. ; 


and its own 


i ithe one from the och ee 
of the Arbitrary Laws, 
But is this convenience thar is 


€ommon to them all, that every one 
hath its fixed Rules which are there 
looked u 
certain 


every gb tee Rise mahi 


coms int 


‘be moft ufetul, whether this diverfity 
of Rules, whereof every one is confined 
to its own place, or one only Rule that 
fhould’ be comnion over “all? — But 
‘we fhall ‘not attempt here ‘to make a 
fruitlefs enquiry into a Queftion of this 


importance 
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SCAualey whats eres a 

queftion which of thefe two! 

ing which of thefe two Heirs ought to 
be moft favoured, whether the Tetta- 


“mentary Heit, ot the Heir of Blood. 


Por if it is the T ty Heir, of if 

both Heits “be the level, or of 

equal confideration inthe eye of the 

Law 5 itis certain th: i 

tion between 'thele two 

firft which is made according to 

i in be preferred to. the {c 

which is null. At ‘the contrary, 

ve apres pine? i adie is 
¢ mott favourable, his Blood 
ing backed by the fecon 
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way faint and thar of Tr 
And altho’ there be this di 
tween the .Provitices of Fran 
are governed, by their ms, and 
thofe which are governed, by the writ- 
ten Law, that in the s they give 
the name of Heir, sé has been obierved 
in the Preface to this Second Part *, on- 
ly to the Heirs of Blood, who are the 
feirs at Law 5 and the name only 
of Univerfal to thole who 
ate inftiruted Heirs by a Teftument 5 
whereas in the Provinces which are go- 
verned by the written Law, they give 
the name of Hcir to him who is infti- 
tuted by Teftament, as well as to him 
uwho is Heir of Blood: this difference 
“confifting only in the Name, ‘they are: 
~all of them equally confidered as Hei 
and we may app ‘to the univerfal Le- 
gataries in the Cui as well as to all 
the other forts of Heirs, the Rules 
which fhall be explained in. this Title, 
and likewife the Rules contained in'the 
other Titles, in fo far'as the faid Rules 
may be applicable to them. > © ~~ 


"See the Preface; numb, 7. bs 

[The Common Law of England i fo far agreeable 
to the Cufioms im France, that it knows no other Heir, 
befides the Hew of Blood, Coke, 1 Init, fol. 237, b. 
Cowel's Inftit. Book 2. tit. 14.) 


As: to the detail of this firft Title of 
Heirs and Executors in 3 the 
Table of the Seéctions which br 
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eS RCuTAT. 
Of the quality of Heir, or. 
and of the Inheritance 
“OA LL the’ Articles of 
t both to the Heirs 





. oS 
11. Jt is univerfal, Nas 
12. ft is indivifible. Ans) ys 
13. The Inheritance. is divided: among the “~~ 
+ Co-beirs. nt 
14. The Sticcefiion not as yet entered to, 
veprefents the deceafed. ; * 
15. The Heir ‘ . ow, sir 
moment of the death .o} » 
to-whom be fuccecds. : 
16. Several Succefions of one Heirto an- 


other, pajs all of them to the lafe ~ 


17. The Heir who divefts bimfelf of the 
Inheritance, is neverthelefs bound 
1 all the Charges. . 
18. He who receives a Sum of Money to 
yer sia oem the Succefion, is re~ 

5 pute iT 
19. The Succefiion of Intefates docs not 
take gpa if there is a Teftament 

which fubjifs. 
20, If the Portions of the Heirs are net 

regulated, they will be equal... 


L ’ 
[LE Heir, or Executor, is he who Defi 
i aie pocosies to all thea: of Her. 
Goods, allie Raghrs the deceafi 
to 9 


and who is bot it all the Char- 
gis ust Burson ofthe Wid Goodie 
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ensiatioe : ae 4 ; 
0 cum agitun de of their Eftatcss-are neverthelels capa- 0! Prodi- 
is ythele are: the ble of inberiting, af well asthe others). my 
oThusitwould Childien. “And: even ‘thofe who are” 
: didnot —-matl, acquire the Sueceffions whiehfall 
. Child which to them, as well as Prodigals who. ate 
‘its time capa- dnterdicted. But ally thele torts of Per- 
i C ings ete: Curators affigned: them ; who 
eon the take care of their Ettites; as Tutors do 
p ernest to Minors.» “And al- 
equalities render -them.incapa- 
boot binds themmlelves;.andsthat tlie 
quality of Heir may contain:fomeen- 
TMEDISy ie Putors and Guar- 
Fn pic ata But always 
upon this condition, sthatif the Succef- 
fions are burtheafome nt them, as 
may renounce them, M ibe» -relicve 
fromthe faid Engagements '..» ' 
tie. I de bos. pol fares of. lo, Yk, 
seem a Bo ricae ee 
cats _Licet enim pete, Roti ne 
ing farts atta Cie oe ie ai 
Sl ines a 
eer Eat hopedintumesieteaie 
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re ele fei he ai ie Mo- of Baftard Children’ to give them what» 
thee's fide *, ios we js neccllary for \ thei aed 
seinem imeete’ ‘Mdmenay whl ios ey 
tefions 40 Fer alti’ poy: prohiliition of giving them any 
im France I Daftrds 10 che ‘Me- more, And Sipe boualls which ce ie 
sis aunt ithe Charland re. led indifferently for all forts of Bas 
tu, jlodd mae Ue tated upon ch tong sane» FAS, and Which, with refpedt to 
wa eee See er. 
cond Past, numb, XH. and the feventcenth, twen- Pe with 1 ee 
ty fecond” and thirtieth “Articles of this Seétion 5 ith hb hae 94 
std tie fh Article of the fot Seton in whic Selty Adultery» or fome ovher Criminal * 
manner Children and ‘Deftendants faced. ulation, that by a Law of ) 
one , unde cogn. §..4. Inftit. de faccef. Fert len Dna oo Ba i 
; im Alimony from "Parents ®, al- +) 
Pe aces aig dilate th fe both to Natural E~ 
Se Fe eee | juity, to w, and to our | 
i Oe eat igs, tha fach {hould be i 
age oom by their Parents. ks ef 
aay Bee 2 i 
Slt is Gaideowands the clot ofhe Sad Rota bom tet 
Article, ‘that Baftards are capable of ace 
quiting by Deed of Gift, or by Tefta- F 
ment, and that they may difpofe of their 
ahead yagi dea: 
to obferve, that as to 
frions oes c amay <a 
Goods, their: ion is Ry 
of other perfons, and” have 
the fame liber ae Bat ag for the 


to them, oo 
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howe Sh diab 














ae Seaidee naa 


wr 


J 


— +} Pereprini non poffunt (hireditatem.} 
1.4, Cod. de he fis, Lob 2, fh cod, See what 
bas been faid touching Strangers, or Aliens, in the 
Preface ro this Part, Num, XII1. See the 
eleventh Article of the fecond Section of Perfons, 
ahe eighteenth, twenty third, and thirty firft Arti- 
cles of this Seétion, the fecond Article of the thir- 
teenth Seétion of this Titl, and the third Article of 
the fourth Section of the fame Title, together with 
the Remark there made on it, 

Strangers are wot only incapable of fucceeding, but 
are alfo inci making a Tefiament, See the 
twelfth Article of the fecond Section of Telta- 
ments, 


[4s t0 the Succoffin of Aliens in England, the Law 
diflingnifhes between Lavds of Inheritance and Perjaual 
Eflates which has been already taken notice of in rhe Re~ 
mark on Nunb, X11, of the Preface to this Secdnd 
Part.) 


x. 


10. Profef-  Profeffed Monks do not fucceed: and 
fed Monks they are equally excluded by their Vows 


wir not fiue~ 


ated 


both from fucceeding to dntefates, and 
by Teftament ™. 


™ By the fifth Novel of Justinian, Chap. 5, the Goods 
belonging to rhofe who entred into a Convent did mecruc 
40 the Convent into which they entred themiloer; aid 
iy eei ior afterwards difpofe of them, snd their Chil- 
ren could picts wo poly ibs ‘fii Parents Goods 
than sheir Legitime, In France she Goods of ene who 
enters into a Religious Order, are not ou} eat neered te 
the Convent into which be enters himflf, but be camot 
even di shes in fivvour Covent or Mona~ 
7 a Bed rr oa before 
‘hii Brofeffion, in favour of his Relations, or other perfons, 
but not after be is once Profeffed, See the nineteenth 
Article of the Ordinance ot Orleans, and the twen- 
ighth Article of that of Albis. See touching Pro- 
Monks, the thirteenth Article of the fecond 
Section of Perfons, and the nineteenth, twenty 
fourth and i pny fecond Articles of this rigid 
“As 10 thre. capacity of Religions Perfons by the Law 
gina Got ta bake 
fame bas been already ved in the Remark on the 
shirteenth Article of 1 Seétion of the ficond Tile 
of the Preli Book ; under which Title the flare and 
toudiion of Perfou in genera is fly explained. 


XI. 


11, Perfor Perfons condemned to Death, or to 





oe Civil 
ments > 
Tuban tl ¢. And 
ot fucceed, 


fome other Punifhment which implies 


Death, are capable of no Succef- 
whether they i 


is incapacity makes the 
joods which ought 5 ee come to 
to “pals to the other perfons 

calls to thé Succeffion 


Of Heirs and Executors in 


{ fart 
zs 


Reng oe 
generah Tit.t. Sect. 2. 


for ever, 7 to perpetual Bevin aut of the King- 
om, 
XII. 
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Corporations and Communities, fuch 12. Cope 


as Towns, Univerfities, Colle; 


Hof ration ant 


pitals, Chapters, Convents, and other Goma 
ocicties, whether Ecclefiaftical or Se- yet 


cular, which are eftablifhed and 
ed by Law, hold the place of Perfons, 
and being capable of poffeffing Lands and 
Goods, are likewile capable of Tetta- 
mentary, Succeffions. And thofe who 
have power to difpole of their Extates, 
may inftitute the faid Communities, their 
Hairs or Executors, provided the Law 
has not ordered any ching to the con- 
trary °, 





© Habeat unufquifque licentiam fandtiflimo cx 
tholico veneralulique concilio decedens bonoruns 
quod optaverit relinquere, & non fint caffe judicia 
ejus. Lt, sa les eae 

Collegium, i nullo fpeciali privilegio fubnixym 
fir, haereditatem capere non poile dubium non eft. 
LS. C, de hered, infliz. 

We minft underfiand by the Privilege mentioned ia thir 
tommy the permiffion to forma Society, For there canbe 
0 larful Society Ppermiffin of the Prince. 
See the fifteenth Article of the fecond Seétion of 
Perfons. 

There art foe Communities which are incapable of 
Swecelfions, fiach a rhofe of the Mendicant Friars, See 
concerning difpofitions madé If favour of Religieus 
Houfes, the Remark on the tench Article, 


“xm. 


APProy~ Zeyfament. 


We muft not reckon among the 13. chil- 
number of perfons incapable of fuccced- drev who 
ing, Children who are not yet born 0 bol 
when the Succeffion falls, provided they ,,. Aas 


were then conceived. 


For Pofthu- fon 


ful 


mous Children, who are born only after may fie 


the death of their Fathers, do neverthe- “4. 


lefs fucceed to them, “And one may 
name for his Heir or: utor the poft- 
humous Child of another perfon. So 
that thefe Children are equally. capable 
of all Succeflions which may fall to 
them, whether pay ‘come by Telta- 
ment, or by the death of an JnteflateP. 
® Furiofas, &"Rrurus, & pofthumas, 

& filiusfamilias, & fervus alienus teftament: fuctio- 
nem habere dis Licet enim teftamentum fa- 
cere non poffiint,: attamen ex teftamento ve! tibi, 
vel alii acquirere poffunt, §. 4. im f. inf. de bared, 
qutl, eh diff. Shy eaam rect bie 
res intticuitur. wyf, de bow. po. 


—psted fees OR TV. 

All the caufes of Incapacity 
is goon ea 
rent 


& infans, 


which 


according to their nature, 


14, The 
In 


have their diffe diffirene 


cotpacities 
“and according to the time in which the Ss 


perfons | to bev 
i a ich ‘on the Rules 
follow. © | . 


x the Tacapa- jr" a 





+ 


* 


= Re 


oa). Ee CLVG: LA 


XY. ty 
1g. Dig As to what relates to the nature of 
seme 6e- the feveral forts of TIncapacities; to'wit, 
sale the chat of Baftards, Foreigners, Profeffed 
& ee Monks, and of Perfons condemned to 
| aa the two fome Punifhment which implies Civil 
kinds of * Death, the Incapacity of Baftards is dif 
e ‘ a from a —— in this, that 
Battards are incapable: ‘of Legal Suc- 
ceffions, or Suceeaien €0 sicher, and 
ave capable either of fucceeding by a 
Teftament, or reetiving fome benefit 
thereby, according to the diftinétions 
which = been rg a the 
ray “Article ; but the other Incapaci- 
ties exclude the perfons who are under 
thetrequally from “both the kinds of 
Succeflion, and from all “difpofitions 
made in profpeé of death*. 


* See the eighth Article, and the Remark mpon it. 


= 
+ 


ei. XVI. on 

16. Some, “We mull farther obferve concerning 

ioe, tHe nature of thefe four forts of Tacapa- 

laf cities, that there are fome of them 

which laft always, and others which 

may ceafe', as will appear by the Rules 
which follow. t 


abwayr. 


i € See the folowing Artilas dawn to the twenty ft, 


. Per, se Th fg i of = Reltind whole 
capacity of Pather~ and’ might have been 
ait awful married together at the time 
Bee yoe the Child's ion, ceafes in cafe 
“dheir Father the Parents being ards joined to- 


| XVI. 





Me getherin Martimony, own it for alaw~" 
© jul Child, and the {ame is eae ¥ 
ic bythe ablequen ce 


t Marriage * , 


Plgn 
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XVIII. Me 
'The incapacity of Foreigners may 18, Naru! . 

ceafe piNatiealioation, Por da e ion 

of Naturalization is, to give them the thes, 

fame Rights and Privileges with thofe 

who are Natural Born Subjeéts of the es receaf. 

Prince who grants them that fayour™. : 


“ Cives allcctio facit. 1.7. C. de incol. 
Although this Text does not relate divelily to Letters Sa j 
Naturalization, yet thefe words may be applied 105 » 
effet of the faid Letters. See the twenty third and j 
thirty firft Articles, | 
(The dijtingtion which the Law makes in England * 
between Nattralization by AG of Parliament, and Dew 
ntzation by the King’s Eerters Patents, has been already 
explaned 'm the Remark on the eleventh Article of the 
frcoua Sebtion of she Jecond Title of the Preliminary Book.J 
XIX. 
The incapacity of Profefled Monks 19. Tie 


a ae 4 their Vows happen pret herd 
null, that havihg’ protel itt soy 
the fame in due Te they fecha ae f 
them to be declared null by a oor of their Vows, 
Juftice, which they may do if they 

made Profeffion before they attained the 

age preferibed by Law, or within their —* 
year of Probation, or if they have any © 
other juft caufe to fhew*. Bi 












Seka 


jut if their 
Profeffion cannot be annulled, their in- 
capacity will laft always. j 


* The vows would be null, if they wore not preceded 
byt gear of Probation dif be eho mae, Profi 
was not fixtern years of Age complont, Sce the Coun- 
cil ‘of Theme, Sction 25. Chap. 1. andthe Ordinance — 
of Blois, Article 28, See touching the Incapacity — 
of Profeffed Monks, the twenty fontiand thirty 
fecond Articles. “ vont 

XXue™ ; d 


The iecaaesy incurred by the Civil2o.Thr | 
Death of the: perfon condem may’ oem" 
‘ceafe, if-he gets his Sentence of Con- Cafe by 
demnation to erfed, And if hexemigion, 
died before th ion, or even" bes and imaber 
fore Sentence of Condemnation, he‘! 
would have been under no inca; 2th 
Y See 


the 
wehers thas. 


BS ie 
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Of Heirs and Executors 


ue 
eae 
i) Tis Treapacity feemed to fubitt. And 
this. difference between thefe feveral 
forts:of Incapacities is a natural effect of 
their Caufes, which confifts in this, that 
the caufes of fome of them may be an- 
Tiulled in fuch a manner as if they never 
hed exifted; fuch as the entring into a 
Rétifidus Order, which caufes the In- 
capacity of a Profefled Monk, and the 
Sentence of Condemnation, which oc- 
© cafions the incapacity of the condemned 
erfon. For if the Profeffion of a Re- 
igious be declared null, and the Sen- 
tence of Condemnation be repealed, 
both the one and the other return to 
their firft condition in the fame manner 
as if the one had never made any Pro- 
feffion, nor the other been condemned. 
But the Caufes of the Incapacity of a 
~Biffard, and of that of a Forcigner, 
squnae be abolished in the fame manner. 
For the blemih that Bir the Birth of a 
Baftard cannot be repaired in fuch a 
manner as to make his Birth to be the 
fame as if it had been lawful: neither 
® canthe defect of the Original Extraétion 
of a Foreigner be tapped in fuch a 
manner as that his Extraction fhould be 
the fame as if he were a Natural Born 
Subject of the Country in which he is 
Naturalized. Thus, se — is 
legitimated by the {i ent Marria 
of | his Father with fixe Macher, rs 
Foreigner Naturalized by the Letters 
Patents, of the Prince, thefe changes do 
not abolifh the blemifh that is in the 
~ Birth of the Baftard, nor the defeé that 
isin the Extradtion of the Foreigner, 
but they make oa, the Incapacity, 
which was the Effect of thofe Caules, 
to ceafe. And for this reafon they can- 
not become capable of fccéeding but 
for the time to come. “Wee' fhall ice in 
the following Articles the Ufe of this © 
Diftinétion in each fort of Incapacity®. ~ 
Sve the artes which folow, 


i 








? XXIL > 4 
32.The In. - When.a Baftard is legitimated by the 
wh! matige af ha Fuerte sth 5 
tavnuy, fecing a Legitimation does’ not_rein- 








na- 


a i io ie 





twent a 
so. ee ence off 
© there made om it, 
4 5 
ll. v6 


in general. Tit.1,Sect.2. 
Baftard comes to be legitimated by a 
fublequent Marriage between his Father 
and Mother, the Succeffion which 
the Renunciation of the Father would 
have gone to this Baftard, if he had 
been legitimated at that time, and had 
been willing to accept of it upon the 
Fathers refulal; will not accrue to him 
by his Legitimation, which happened 
only afterwards: but this Sueceffion will 
remain to the Heir, who being the near- 
eft of Kin, and capable of inheritin a 
was willing t0 take it. And it would 
be the fame thing, in the cafe of a Suc- 
ceflion falling to a Foreigner, who 
fhould happen to have a Ballard not as 
et legitimated, but who is a Natural 
fous Subjeé of the Country, or Natu- 
rilized. For if this Foreigner who was 
incapable of the Succeffion, fhould af- 
terwards intermarry with the Mother 
of the faid Baftard, and thereby legiti- 
mate him, this Legitimation would nor 
have the effet to give him right to this 
Succeffion, of which he was incapable, 
not being legitimated at ume when 
the Succeffion fell, and of which his 
Father, as being a Foreigner, was like= 
wife. incapable. But this Succeflion 
would remain to him who had inherited 
it in default of them. : 
4 Tis m cog of the df in the Bt ofthe 


Bafta 








XXII. ‘ 

Ir is thefame thing as to the Incapa- 23.24 like- 
city of a Foreigner. For when he iswi/e sar of 
Naturalized, he is only made capable of* Frismr! 
the'Succeflion which “may fall to hii 
for the future: Bur alMtMOte which fell 

fore This Naturalization, and might 
have come'to him if he had been capa- 
ble of inheriting, remain the Property 
of thofe who, reafon of his 
city, were called to the Succeffion. For 


this Incapacity, /as well as that of a Baf- e 
dition of. his E 


to the 


Con- 
ion, So that the 
capacity of inheriting, which the bene- 
fit of Naturalization gives “him, can 
have its “effete only be the time fo | 
come, 


We Forsigner.. 
panne vie hae is 
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Sh SRT Vee erageer 


been faid in the one and 5. 
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taf, and called folemn, and which have, no nul- 
Jor che vimeyicy im them ; the nullities which are in 
“em his Vows being difcovered, the Judg- 
te ment which vacates and anouls 
feffion, removes the caufe of his pce: 
acity, and puts him again in the fame 
foudued he was in bles Be took up- 
on him the Vows. Thus he recovers 


his former Right,.and his Incapacity 
eens its calle, both for the time 
paft, and for the time to come. Which 
diftinguithes ‘his condition from that of 


aBaftard, ‘and of a Moreigner*. 


<Thinis a confionence of the Nullity of the Vows. 
See the two preceding Articles touching the diffe- 
rence between this Incapacity, and that of a Baftard, 
tind of a Foreigner. 


XXV. 

2s.dilke- The Incapacity of one Condemned 
sifethat of co {ome Punifhment which carries along 
a with jt Civil Death, havi 
Pel caufe ut the Sentence of Condemna- 
tion; if this cafe happens to ceafe, the 
petion who was condemned is reftored 
to his former ftare, as the Profeffed 
Monk is, who has got his Vows to be 
declared null. And this condemned Per- 
fon recovers all his Rights in the fame 
manner as if hé Had“never been under 

Seatence of Condemnation 4. 
4 See the ebirty third and the other following Articles 

XXVIL7 e; » 

26, Dives “All the Rules which we have juft 
games 10 benow. refpeét the ‘nature and 
meihregara of the. feveral forts of Inca- 
to the qpeepacities, which it was neceffary to dif 
of iapaci-tinguith, that we might the'better know 
Wien. how to make a right ufe of the Rule 
explained in» the i 
And we mutt aed for the fame fea. 
fon diftinguith the times in which the 








Incapacity ought to be confidered, whe-— 
epee by ‘Teftament, 
is depends on 


ther it be in Succeffions 





no other * 


teenth Article. 
bk f is he tranfmnits get to 


s — 
‘ To extraneis haeredibus ill obfervantur, uit fe < 
cijm eis teftamenti faétio: five jpit hiredes inflitus — 

antur: five hi qui-in potetate eoruin fant, SEt id 
duobus temporibus intpicitur: tefamenti fadti, ar 
couitirerit inftirdtio, & mortis teftatoris, ut effec- 
tum habeat. Ho®amplius & cim adibit haredits. 
tem, efle debet cum ¢o teftamenti fattio + five pure, 
five {ub conditione hares inftirutus fit. Nam-jus 
heredis ¢o vel maximé tempore infpiciendum eft: q 
quo adquirit hreditatem. — Medio autem tenrpore 
inter fagtum teftamentum & martem teftatoris, vel 
conditionem inftitutionis exiftentem mutatio juris. 
hrredi non nocet; quia utdixi tria cempora Tnfpi- 
cimus. 1. 49. §. tof de haved, inflit. 

Solemus dicere media tempora non noctre, ut 
pari, civis Romanus hares dcriptus vivo teRatore 
factus pereprinus: mox civitatem Komanam 
aie media ‘tem, non nocent, 4 6. §, 2. ed. 

iL 49. §.2. od. 

We hae not fer down in the Article, what is eon- 
tained im thefe Texts, thne the ity whieh happens 
in one of thefe three times excludes the Heir, Ear it 
neceffary to mitigate a kitele this Rule of the Roman 
Law by the temperaments which refult the follow- 
ing Bailes, amd the Remarks which be there made 
amit and particularly from what fhall be faid ow 
thirty firfh Arsicle. a 

See on the fame fubjeét the Preamble to the tenth 
Section of Teftaments. 


4 My 
xxvin, JAutitg 

In Succeffions to Jaze/tates, the capa- 28, om 
city or incapacity of the Heir is to be-time only 
confidered only at the time of the dearly 4 <on/ide- 
of the perfon to ‘whom he ficceeds. % i at 
For it 1s this death thar lays the Sue- ee 
ceffion open: and by ourRule, That the 
dead man gives Seifin to the living, bis 
next Heir of Blood who is eels of fitc~ 
ceeding to him, the Right of the Heir of 
Blood veits/in him at the moment \of 
the faid Death, and in fach.a manner, that « 
‘if he comes to di¢. immediately thereaf- 
ter, without knowing any thing of the 
death of that other perfon, or thar he 
had the right of fucceeding to him; yer 
is 











































From whence it follows, that 
Heirto whom an Inheritance fell 








cannot be a Ye for ex- 
cluding the perfon by a aStran- 
et before his entry to the Inheritance. 
tif it thould be in fade that 
he ought to be exclude, ir core 
tainly be for other reafons, fuch as 
which have been remarked. 

* By the Ri the fase, whe 
Sepa Pega 
is Right 40 bis Hiirs : fo vat be did poe: aequire the Ine 

but by his Excry 00 ix. Frou whenseit follows, 
did afte exe 


of Teflaments. 


ies : All that has been uid hitherto in, this 
v have 1 Remark ape tine at which we are 
seed anc orn it would 
Fo gona ge geen eh 
which have ‘induced us to think, that oe 


gabesee 
Hue 
ai 


zt 
Z 
ta 


545 aes 


wind 
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claim ase yet en Thus, in. this cafe by giving the Suc- 
Sy tv to the Suc- Ceffion to the Son, we dornothing cle 

ay only after another Heir has. but obferve the: firit Principles of the 
fome = he in poffeffion of the 







Interpretation Of Laws, which require 
, and ‘has even of them. that we fhould reconéile them by the 
But it is not our bu’ to enter here “univerfal Spirit of Equity which. reigns” 
into, the detail of Peni ate fa- in them all, and on which depends the 
ture (oat 4 and ree a upon good ule both of the Naturaland Arbi- 
Seen th Ities ‘hich trary Laws, according to the Rules 
a ae ule'and applicas which have been explained in'the'Title 

Prachi in that ve, of the Rules of Law. 
‘Phe fame confideration which hath 
y to Ai, rH induced us to make this Remark on the 
i is abolute, cafe of this Son, obliges:us likewile to 
al so sep that every Heir confider the fame cafe under circum= 
who is incapable at the time of the flances’ where the would be 
] | t0-whom he ‘has a caters asif he not come to 
i “sight to to fu ought to_be excluded A Father's Inheritance till ma- 
so the Suc then the Son who, or year his Brothersj*or even his 
a8 been already mentioned, ‘hi jateral Relations, had been in pofle- 
ak a the pidindnk ee his fion of it ; would it be jult in this-cafe, 
Father’ death, he not ete had the to recftablith theSon that is Naturalized 
green Naturalized till in-his primitive and natural Right? To. 
ill be excluded from trouble the quiet of the Families of 
ee in his Father’s Eftate, thofe who me a to the Eftate 


Pa or if he has no by reafon of his Incapaci 


















thee af ae 
§} citys the ate oF thet Affairs? 
Sas be fo cont to revoke the Alicnations which they have 
shee aiaees made? Or would it be juft to give to 
this Son a fhare of his fate Be, 
oe poss gk one this fhare ) 


W: fee by thefe kinds of dieclcia, 
and others which may be fu eee 
the cafes of Children and B: 
manding a fhare inSucceffions sferther 
Naturalization, how much it is tobe 















wilhetithac all fach difficulties were ad- _ 
fome:certain ri j 
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580 “Fhe CIVIL LAW, Sa Be prs 
© the two following Articles: i tor thall happen to dies Fi 


~ the application of the Rule, and the fe follows, that as the Inftit. 
feet of the Naturalization, to. the di be Heir who is a F 


pinata Rei Shey full ¢ tem “ oe one seh 

according’ to the Me gage die immi after having made is 
limit a certain time, as Will, | frat this Heir Sa ediLl te ens 

any other term thort iT be- — je av thar time of wnaniode 
which the Apbatance 3 his Incapacity at the tinte 
making the Teftament would nevet- 
__thelefg exclude him from the Succedfion,, 
to _be natus 


















contain i 
Pie Son, for the reafons which i 
¢ already mentioned: the fecond Rule, of which we fhall fj 
; fs be attended with two Panis ee places. Wet hersat 
4 aed Bay Frise PUP ‘here in’ relation to the Rule of ~ 


to great confuufi 
is not to be 


ea ee patge oad 
“ a would have ‘the incon| 


¢ “Law altogether’ 
which as wells, ign 


Ter aa “Tyee 





“a of Hers ou Ese in general. ty iter. ‘Sea. 2. 


truth wi any fiction, or nicety, his Tnftitution wit not null, and ought 
Peftator hath not, not to continue fo, butin cafe he ‘were 
«n_ according “4 his own intention, not Naturalized atthe time of the Tet 
v sother force tha {that which ce tator’s death ?* And’that in’ the: mean 
"-tament fhall receive from his while it remained in fufpente, either to 
yon in his difpoti pofitions u he hinve its effet; or not to have ity’ ace 
ime of his dean in the fame er. cording to the fate in which he fhould 
2 rif he bad Said prefily in his Tella. hap n to be at the time of the faid 
ment, that his: payee ‘was that his’ death, which ought to givé to the Dif- 
difporitiony thould. have their effeét, in, fetitioos of the Teftator the charaéter 
he fhould die’ in the fame on of'a Latt Will 5 finceit is this effential 
without making any eharaéter whieh is confidered in all Dif 
For although this ‘condition ue exe Pofitions made in profpeét of death, and 
prefied in this mannér, yet it.would not w! ; ig’ som their validity, 
make the Télament t de any more ich they are to 
© Upon it, than it a when. the condi- 
tion is only tac ae he And it i is there 
alike true wire > beac 
recor r bw fm way Doody 1B ts GUS as eel Daan 
: ¢ Teftators die wi 7 as well as the Cato- 
» which they ‘may do, pee w nian Rule. Thus, for exam; Pests 
follows, pa is always the death of of Gift between Hufband and Wife were 
the Teltator ‘which by fulfilling the null by the Roman al but if the 
- condition of his *perfeyerance in the donation: was eee cd before’ the? 
i ae suntil ‘the lat omen OAR death of the fi 
a at that very ay, to the” ficd it in favour of the furry 
> Tce citi forcejand Which” “ter hal al i 
v aa at ee 
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likewile — hese the ae 
ule in’ ertke ‘fame 
if a Foreigner’ if a Teftator ie a 
on condition that he in favour of Slave, wh 
at the ti aoe been eoeicuined to fome*P 
which res b 


be * gest 
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¢ Ee airs 


be faid, that ‘this Rule ‘Woiek 
thar the Heir ‘fhould be i 
time of making the bNarsane 
in all appearance:a Confequence Of that 
antient, hom of ans " fora 
Jong time was the o1 
Rone and which th spa 
lings where the 
ary Sale-of ati 10 his 
ui 5 Who was perfon, and 
was the Purchater for W certain Price in 
Money which | into a Seale, 
‘Thus tt was’ ry that the Purchafer 
‘of Rome, and capa- 
, a Right’ to the Suc 
= 


ae 
Chagot toade an 


us Rule which requires the 
the Heir at the time of m: 


es Bae 

“Heir, and the ies, widin 

have been nill “if the Teftator had'died™ 

at the time when. he, made Le 
was'a Eifcal Law, made with a view 


extend the effect of this 


Pillage are 


‘at 


Sri oF 


the tinie when his I 


refpeét to the Brothers who were Ne 
turalized before it was yee ~ other 
pehe. onal to 
hich i is pe Jee the 
which thall-be: 
cet? It aki 
crate As the faid Brothers fhould . 
ighly verfed in the pret 
rai peter it could ever enter into 
thei minds Ay in doubt their Bro~ 
ther’s Right to his tharc in the faid n= 
heritance. ae -it feems 
that without this knowléd; 
oe only’ never og! into 1 
fon, to fuch a d 
ow the an whoever x ack 
turally, the bare ditates 
would ft a 
Rate which should hav hana © 
Brother, And ir acai 


ee thane iniftead of Brothers 
pe thnenl Reon pole them to be other” 
Ons, 


aa 









7 may not prociite | his pard 
ee Pike f 






aS imply a ae se ine 

| nation, } ceived i pak ase the pice hai 
iH * Si.quin ies to his. 
i] i aaa pre ri pinche —_ hams bax 

NI edi 1 










ok ea a 
| his three ti a of 
} aes “abet Ara vhiesn seibeengech the of the Ro- 
| one by 1 th Article of the yam Law, and thole ofthe French Law, 
} zeae as to what relates to the matter of Con- 
demnations, By the Roman Law, no- 

‘ * Sentence of Condemnation could me 
Hrs Serene of Condes Seber do hom cay TEs 

ht be revs ic cafe fhoul 
0 fib fe Succeflion which tia a fate ocably 
| to the perion if hi 

-capable thereof, his Ri 
f main in until 
cither*ratity or annul the Gondemnati- 
oy ee mE 4 
incapacity to fubfitt fe. As on ,, 
the contrary, the Succeffion would be- which is pronounced when the par- 
long to him, if the effeét of Go Cee oud 
denmation fhould happen to « ‘asit which is. given by 
may bo a = of the Cautes ¢ : 
, in the fol ing Article. e 
lad in tl aa 


wes XXXVI. 
| mm TI Thee OF vis Chidotl onp 
ieee ak . 





































likewife in the c 


to the Exchequet’, which 
ule of Hei 
derived th 
the 


altho’ 





* 





i. lil the Soldiers, yet the 

nk eopuins ihrer mig Hache 
other perfons, For there isno perfon whatfoever who 
not 


well ler, ” 
tagiad cueatias Gltariice,” 
bt ae 


sf “TE he who is to fucceed as Heir, ci- 


rms ® ther byTeftament, or to an Jntefate, 
pepe the lite of 


applicable, and with much reafim, to Executor 
ad Hews at Law, See the Remark on the follow- 
ing Article. See the Texts cited on che two fal+ 
lowing Articles, ‘ 


VI. 

Tf there had hap) 
Teftator and the 
named his Executor, a mortal hatred" 


and enmity to fuch.a degree as that perred. 


ference titempts: any te sea i 
iw ould the to whom he Tucéeed, there might reafonably be’ prefumed 
jucttd. he be deprived of the Sucecfion, from thence a-change in the Will of 
* although the attempt had not its cffeét, the Teftator, «this would be a fufficient 
provided it be fufficiently proved®. praese exclude pee Executor from the 
- S iceeflion, » here was a reconci- 
2H cat cmd te ir armel met? liation before the death of the Tettutor. 
yang wed » Buda flight quarrel or difference would 
Vv i not have this effeét*. 
% 7 — Although the Heir did not make any. iranian cite capiales intervenerunt. inter e- 
M77, ,,attempt. upon the life sof the perfon’» ‘eftatorem® noluiffé legatum five fideicommi 
ide Whole Eftace was to come ta him, yet  prsitari el cui adfriptum retictum eft, magis eft 
ity it bv if is death can be imputed either to YF jeimn o co pet to Pel. a ane 
‘by me-the negligence, or any other fault of this ‘avintvicithe interfer, addeipeam vider goed 


E 


Heir, as if he knew that othess had a 
defign to murder or poifon him, and he 
did not difcover it ; or if {eeing him in 
of pie he ee give 
fuccour Ww! jE 

sot is 


ave dents he tal be deprived 
ars ne 5 he fhall be 


ce in manner as if he 
had been the Author of his death‘. 











Conprotacs TO pmeneay 


een ey 
commiffum. 1.3. mmf. ff. P deg. 
i 4h tesan sia, role 

aitule itorem 

commiflum religtum redin tur... Ambulatoria 
enim eft voluntas detunéti ufque ad vite fipremam 
exitum, dopeeod, We Gets. inflit. de excuf, tut, 


<S" Although thefe Laws make men- 
tion only of a Legatary, and not-of a 
Heit, yet the Rule feems ) 
more juft and. equitable 






3, With refpeét to the Teftamentary Heir: 


eck 





fecing in his cafe as the kindne(s. is 
greater on one fide, . fo likewife is the 
ingratitude on the.other 5 and he who 
Speecchy syecnal favour, is much 
» This Rule is founded on a. natural 
effcé&t of Enmity. For as 

chufes his Ts 
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between thes. if there 
perfon whom he had appa b- 
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tween two perfons, are always suplawful 
even on pitas thofe be not 
been the firtt a lors, om every 
man ought always to preferve the Spirit 
of the fecond Law towards all others >: 
Yet thisetruth does not de the 
ity of the Law, which annuls the 
ills of Teikators tuade in favour of 
perfons againft whom they afterwards 
conceive a mortal pe even although 
the faid perfons fhould be no ways to 
blame on their part. For it is always 
certain, that if this Enmity lafts to the 


































or Executor who is fince become ‘an 
Enemy. One i$ on the part of the Tel 
tator, by the proof which it furnifhes 
of his mind being changed with 

to the faid Heir: and the other is on 
put of the Heir, whom it renders un- 
worthy of the Succeffion. . So that as 
this Heir by Teftament has no other 
title befides the good will of the Tefta- 
tor, aid the favourable opinion which 
he had conceived of him, he has no lon- 
ger_cithes any titl or right to the Suc- 
ceffion.. Thus, altho” the hatred fhould 
be much more unjuft on the of the 
Teftator, than on thatof the Feftamen+ 
tary Heir 5 yer the’ effe&t-which it has 
by Law, of annulling 

not upon that account any thing the 
lefs juft. For as to him who is inftitu- 
ted Heir, he is juftly deprived of the 
Succeffion of which he is unworthy : 
and as to the Toftator, the injuftice of 
his hatred aguinft the perfon whom ‘he 
had infti his Heir, does not confitt 













in the annulling of the Inttiration, but j 


i he is wanting in his 
cme ban 
owes, to i 
. And fince this duty of - 
dogs not oblige hin to 


death of the Teltator, it has two effects 
which, annul the Inftitution of an Heir from the 


the Inftitution, is, 


We have reftrained this Rule to the 
Tefamentary Heir. For befides. thar 
the Laws quoted on this Article have 
relation only to the difpofitions of Tef= 
taments 3 the condition. of thofe wha 
fucceed as ‘Heirs to Inteftares ought to 
be diftinguiflied from that of 
tary Heirs, as to what regards the effect 
of the Enmity that happens between the 
Heir and the Teftator, «Becaule thar 
whereas’ the Teftame Heir owes 
the Succeffion barely: to the ‘will of the 
Teflator, the Heir of Blood who fiic- 
ceeds to an. Inteftate derives his Right 
provifion of the Law. So 
that We may fay, that an Enmity which 
docs not go to that heighth which has 
been. mentioned in the foregoing Arti- 
cles, ‘would not be fufficient to exclude 
the Heir at Law from the Inheritance 
of his Kinfman, who by chufing to die 
Inteftate, would by that fufficiehtly de~ 
clare his'mind, that he was not willing 
his Eftate thould go to any others but 
to thofe who thould be intitled to it by 
Law. And much lefs ought Enmity to 
exclude the Heir at Law in the Sed 


vinces of France, which ate governed’ ’ 


by their Cuftoms, where it is. nor’ al- 
lowed to 
that part 
pues to them by the faid Cuftoms 5 

aufe if Enmity were to have that 
Evfeét, it might happen that « Teftaror 
who thould chance to have fome quar- 
rel with his Heir at Law, might turn 
it into hatred, a} i 


and fo hten it to 
oe cares 






deprive-the Heirs of Blood of. 
of the Eftate which is appro- » 





~ 
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Beem hl ai ee 
Frrmncory Libels wre number 
Crimes, tn, ed Ba ite did they 


tis nt fleas 
we make the fame remark al- 
‘roms fn sad 


* 
ine 
dneving ome 


id Heir 






7 of Tha 


refpondit, Nam ci ut indigno aufertur harcditas. 
129.6 L gocffide dinar. 

Si quis vivi gneantis bona, -ve! partem m 
alicujus cognati donaverit, quali indigno a “ 
bea. Of. ff de bus que nt mdtgn, 


xX. 


Ifhe who is named Heir in a Tefta- to. 7 
tent had hindred the Teftator from 2’ 
making a (ccond Will, Whether it Were ‘ag a Toft 

“Force, “ory any other unlawful mar, 


. be he would be unworthy of fuc- 
ceeding to him. It would be the fame 
thing af he to whom the Inhettince 
belongs by tight of Blood fhould make 
ule of the fame indireét means to hinder 

in Whofe Succeffion would fall 
by Law, in cafe there were no 
‘Teftament, from making one. “And he 


petfons in for hit, would with 
much greater reafon be. debarred from 
reaping any benefit by the faid Teftas 
ment. And in all thele cafes, the Au- 
thors of fuch untawful wate together 
with their accomplices, “will be liable 


8. fhe © The Heir, whether he fucceed by to be paaiet according to the 
lity o! 
ces? 


does not 
the. 
of his 


F b 


Teftament,. or as Heir at Law, who 


aright t , himfelf 
that unworthy 

Suan Eales iz thewild cefer¥e to be cx 
his ‘years, ‘as if the faid Heir was a Mi- 


“nor, ox for fome other reafonable caule, 
according to the circumitances™. 


on account of the tendernefs of © 


the facts and the circumttan- 









honk 

Lif. is aaliq. a a 

pe Riera a ut efter non veniint, 

& per hoc deficiarur ficulras teltamenti faciendi, 

denegandx {unt actiones ei qui dolo fecerit, | five 

legitinmus hares fit, five priore teftamento {criptus. 
cod. 


ing guilty of Cheat, which the Laws OHH am a 
Hewes FIR 3 ora Theft. ; ri ; xiv. iad 
ic caufe which render the «. 
Fe adem ju ilem some gs! icc unworthy, abit a€ the time oF tat 
: id quod rcinquitur,velaliud tacité promninet reftia- je which, lays bie ion 

turum pero ges laos ea penne cee ‘Her _ Succeffion OM scr un. 
ee tot licens erm vo ff.de iis fr ae in{t the charge, he ee ote ag 
uate indsaef, Prastonis loca/tnteligendas eft is, doeably excluded es 


i tacitam eo ee ire 
tute haredisatend 46: pakee. po. See 


the lat Article of the foregoing Seétion. 
. ar ¢ 
xa. 
32, The Heir that is unworthy, and who 


Her wie it has allyeady enjoyed fome part of the In- 
ver de hevitance, gs rftore. all the Fruits 


i) here rmdthereok, and the other Revenues which’ 


the interdtulve has received during the whole time 
ge 

~. «of the Money-w 
] whether the from Sasa 
o ee an or the Sale of 
ome. of tl cables, or upon other 
accounts. . Fore is of the of 


i prediis hareditariis inventos, aut ¢ 
| vendidetiat, procildubiojet & 1.-Citr ; qui. 





cannot acquire ir, and the” 
to the perfon whom the Law, calls to 
the Succeffion’. ie oe 


Yai he alt f the Can which ren kim 
FRU RVC mA Hs 8 
If the caufe which might have ren- 15. 
dred the Heir unworthy did ceafe, as i 
it was a mortal hatred, or other. caule, #4 
which a reconciliation with the deceal~sfdbedeal, 
ed, ora juftification of the Heir, had 
ers ftacle ceafing, he might 













quoke locum bsatiecr tay: 





AWyledwbonety Ue 
ge ge ar en | 
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fone ee 

Ives, OF ic 
in different places, it 
“have been E ary in‘both 








_ mile 

4 Th 

ofall. 
not. 


_ deliberate wheth . 
“the Succeffion, or — 
ey re | 


eo —. 












an Inve 
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SECT. VI 


Of the feveral forts of Engagements 
of Heirs, or Executors. 


Th. CONTENTS. 


1. Engagement to the Succeffion by the 
bare effect of acceptance. 
2, Several forts.of Engagentents $e 
- The fir, al Engagement for all 
. a the liner of jhethaberitavce 
4. All the particular Engagements are re- 
duced to two kinds 
$. Several charges which may be impofed 
on the Heir. 
6. Charges to which the Heir is liable, al- 
tho’ the deceafed has not exprefiy 
obliged bim to them. 
7: Two forts of Engagements of the de- 
ceafed which do mot paft to the 


Heir. 
8. Lhefirf fort of Engagements which do 
“é: paft to the Heir. 
9. The fecond fort of Engagements which 
do wit go to the Heir. 
Ae 5 is 
1. Bgag- HE Heir, whether it be the Heir 
pr da at Law, or Heir by Teftament, 
by the be WHO has accepted of this quality,» or 
Gfett of ac-Who has done any A& which makes 
cepance. him Heir, 


as fhall be explained in the 
firft Section of the third” Title, enters 


into a which ob- 
liges him pair 2 of this 
wal of Heir, fay all the cha 





We deveccccin Se 8 
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Hi . 
The fir Engagement of an‘Heit, ory. 74 
Executor, is that general and indefinires* 
Obligation which he contraéts with all 
thofe who may have any demand on t 
Inheritance ; alt 
thofe perfons : 
are: and that ever 
the Sueceflion be 
them all; -unlefs he 
caution which has bec 
the fifth Article of the fitth Sections 


* Thie it W eanfeienice of the firft Article 

Hereditas obliget nos ri alieno, ctiam fi 
non fit ‘alveads,, penne manifeltum eft, 4, 8. ff 
de acquir, vel omit. bered. 


IV 

All the particular Engagements which 4- 4l! she 
thay be compriled under this general anid Parsicn’sr 
indefinite bigicn, are dittin; withed 5a 
into two kinds, which=include them all pedueed to 
without exception, The frit is, of swe kinds. 
thofe which the perfon to whom. the 
Heir fucceeds may ee upon him: 
and the is, of all thofe which are 
in ent of the will of the faid per- 
fon: Thus, the Legacies are of the firft 
of thefe two, kinds ;. and the paffivedebts 
of the-deceafed, that is, thof which are » 
owing by him, are of thefecond kind“. 











* There can be nd Engagement but what belongs 29 

one or ether of shafe tiv kinds. 
Vv. 

The cha which one may impole 5. several 
on his Heror Executor, qe tr eel oor 
forts,’ fich as ne and Donations 7""),.70 
made in view of death, which we fhall yy sie ner. 
treat of insthe fourth Book: Subftitu- 
tions and Fiduciary Bequefts, which fhall 
be the fubject matter of the fifth Book. 
And. all. other Difpofitions: which the 


deceafed may have made, and which put 
his leit under fome Eng 5 ach 
as that which may any Reftitu- ° 
tions to. baie A im, + his ised 
Expences, i iven any directions 
a they and others oF ¢ like na- ; 
ture. > : on 

© su she fourth aid ffs Bool, and rhe eleven See 
bee Pa ; 

xn iors vi a» 
The | arg to which lr aro 


é ‘ het 
forts; fuch as the pee oving by thedar met ex- 
deceafed, whether them upon fey oig- 

affairs,’ or forgo” 


Gggg2 other 
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mot pafi # ciety requires that fome 





other perfons for whom he was bound ; 
the duties of the Lands and Tenements 
which are part of the Inheritance; the 
debts and other ‘charges of the Succel- 
fions which the decealed may have in- 
herited; the reparation of the Damages 
which he may baye been the caufe of 
through fome fault, or other wou 
the Funcral Expences, and all other 
Engagements Whatfoever, either of the 
penn, or the Goods of the deceafed, 
which may al his Inheritance, altho’ 
he has not obliged his Heir to them ex+ 
prelly by any Difpofition’. 

© Thufe charges are eaflly underftood of themfelves, 
and thas which may have any difficulty in it, fiall be 


‘explained in irs proper place, See the fixteenth Ar- 
ticle of the firft Section, -and the tenth Seétion of 
this Title. 


Vu. 
As we muft not comprehend indiffe- 


of Fgage- Yently under the Goods of a Succeffion, 
ment) of the al 


qt may have belonged to the de- 
ceafed perfon, to whom the Heir or Ex- 
ecutor fucceeds, as has been faid in the 
fifth Article of the firft Seétion; fo 
neither muft we indifferently reckon a- 
mong the Eng ments of the Heir, or 
Executor, all thofe which the deceafed 
may have been under: For there arc 
two forts of Engagements which end 
with the perfon, and which do not pals 
to his Heirs, as will appear in the two 
following Articles. 


© See the eo following Article 


Vill. 
The firft fort of Engagements which 


¢ %x-do not pals. to the Heirs, or Executors, 


» of the deceafed, contains certain = 
to tions which the Publick Onder of Se. 
fons fhould 
willornot. 


be engaged in, whether 
ent of thofe who are 


‘Thus the En 


called to the Offices of Sheriff, Conful, 
oe tail Maps Olin es ieee 
are 

AdGMilisation or Gopertee tn 
Holpital, 


or any. other Endowment of 





who 


hohe aber 


ckempt him from them. But altho” 
thefe Charges do not: pati to-the Heirs, 
or Executors, and that they ceafe upr 
the death of thofe who were , 
them; yet the Heirs, or Executors will 
be liable for the confequences which may 
regard them, according to the Rules 
which have been) explained in another 
place!. 


see the fifth Arcicte of the fisth Svition of Tutors: 
St the Title of Syndicks, Diretors; &o.° 

* See the pt, fixth, feventh and eighth Articles of 
the fourth Sedtion of Tutors. ’ 


IX. 
The fecond fort of Ei 


ties, and which are fuch that the parties 
concerned choofe reciprocally. one an- 
other upon fome confiderations which 
are limited to their perfons, Thus per- 
fons who give to their Atto: or A- 
gents, the charge cither of @ ir Af= 
fairs in general, or of fome Affair in 
particular, and the Attorneys or Agents 
Hho accept of this charge, enter into a 
voluntary and mutual Engagem 
the truft and Caiicact thick tet 
have in one another!, Thus, thofewho 
enter into Partnerfhip together, whe- 
ther it be a Paftnerthip of all their 
Goods, or a particular Partnerfhip for 
carrying on any Trade or Commerce, 
form among themfelyes a voluntary Tie 
or ” in’ of the ad- 
vantages which they may from one 
another, by the-induftry, fidelity, and 
ther qualities that each of them confi- 
-in the other™.  Likewile 1 


Tikewie tho 
eo rte per 





J con NES 9. The je 
which do fot ‘pals. to the Heits, or Ex- cond fort of 
ecutors, contains fome of thofe into 

which people cannot enter but yolunta- 777” 


rily, and by mutual confent of all par- sn.” 
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"See the fixth Article of she fift Seétion of Com- One is of thofe which are called Dilpo- Sry 


ee. sin view of death, which are re-” 
sphere oo kable, and which have not their ef! 






Mike 





‘Sedtion of Compromifer. fee but by the death of the perlfon who 
a id * has made the Difpofitian, farh as Tefla- 
ments, Codicils, ind Donations made in 
view of deaths which ae Le- 

cies, Fiduciary Beguelts, Subftituti- 

SECT. VII. on heey cr lt may be ordained 

‘ements whit thele forts of Difpofitions. The o- 

& nce ne oa: an ct - ee kind is of thole i hich are irrevok- * 
impofed on an Heir, or Executor, able, fuch as Donations whieh” are to 
and by what kind of Difpofitions. have their effeét in the iife-time of the 
Donor, and other Aéts of the fame na- 

Th CONTENTS ture, which may contain fome Engage 

A 4 ment that one impofts on his Heir 

1. Charges which may be impofed on an Thus, for example, he who it his life- 














Heir. time fhould makea Donationof a Houle, 
2. By what Difpofitions the faid Charges or other Tenement, may by the fame 
may be impofed. Contraét charge his Heir, or Executor, 


3. What ihefe Difpofitions ought to be. _ to fuffer after his death a Service on an- 
4. Firft Rule, that the perfons who dif- other Houle or Tenement which is part 
pofe be capable of difpofing. of his Inheritance, for the behoot, of 
$- Second Rule, that the perfons who are the faid Houle or Tenement which he 
to receive the benefit thereof, benot had made over by Deed of Gift, not 


incapable of it. being willing to fubject himfelf to that 
6. Third Rule, that the Difpofitions be Service, during his own life-time. Thus 
made in due form. one.may make a Contraét for founding 2 


7- Fourth Rule, that the Difpofitions do College, or Hofpital, the execution 
“not exceed the bounds prefcribed by whereof fhould not commence till after 
Law. the death of the Founder, altho’ the 
8. Difference between that which is de- Contra be irrevokable. . 
s Hive by th th Rule id Sides é 
= wich is, 0 iy abe Bers 4 2 TRE eajequence of she prsedeg tile, 
9. The detail of what particulars relate Ill. 
to thefe four Rules, foall-be ex- rg oblige the Heir, or Executor, to 3, #23 
plained im its proper place. === the performance of the charges which “/* Die 
10. Jn what manner shefe Difpoftions +n. Serfon to whom he fucceeds has tomo 
ought 20 be: pe formed. : mind to impofe upon him, it is necefla-” 
3 * that the Difpofitions by which the 
1. eH pit 
ais + id Charges are enjoined, ‘be fuch as 
1. Charges NE may impofe on an Heir, whe- may have effect. And in order to give 
which may ther he be Heir by Teftament, or them their effeét, it is neceflary thar 
d at Law, all thofe kinds of Ch they be made according to the Rules 
om der which ¢ been: mentioned in the which follow. After which they are in 
“pes oing Sekti the place of Laws, to the Heir, or 
| : of Executor * . 

* See the following Articles. 

The-firft Rule for the validity of the ,. “ 
Difpofitions which contain cide a Sian 
thar peers Heirs, or Execu- * poo 
in A that the fiid Difpofitions abe 2 Mit" 
- tak who have, IE LO of dipping. 
é 5 and in whom thé of 
ee 
~ ftacle, by their being und of the 
_in the fecond Seétion, or others which 
Sethe fiend Sestin of Tiftmr? 

V. We 






. 
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Vv 
5. Seeeml We may lay: it down asa fecond 
| Kult, thet Rule, that the Difpofitions, by which 
és Pov any charge is impoled.on an Heir, ot 
peeerve he Executor, in fayour _perion, 
éeett  fuch as a Legacy, a luciary Bequelt, 
shew & and others of the like kind, ought to 
oy rth be made in favour of — capable of 
' "receiving thefeforts of Benefits. 


RAs cannot, 10 shofe rar the pdt 
sade me ‘receiving, See the fecond Seétion 
of Tehaene 
Vi. 
6. Think The third Rule is, that the faid 
Rule, that Difpofitions be made according to the 
ie iar form prelcribed by Law, Thus, as to 
aendewedueDilpolitions made in view of Death, it 
fom. is neceflary to obferve therein the num- 
ber of Witneffes, and the other forma- 
lities, which fhall be explained in their 
places So likewife as for Difpofitions 
which are to take effeét in the life-time 
of the parties, it is neceffary tat they 
be fuch as the Laws prefcribe. As if it 
is a Donation which 1s to take effect in 
the life-time Aa oF "gee etre 
fary that it fhoul i the 
Done, and regiftred ¢. <r 


See the-third Section of Teflaments, spi gelercad 


Seon ; 
© Seb the fecond and fifteenth Articles of the fir See- 
tion of Donations, 4 — 
VIL. 
. Furth "The fourth Rule is, that the Charges 
thet a, the faid Difpofitions, do not 
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" see the Tifle 


the Legitine, ‘that 
dian Portion, amit rebellian 


of the Tribellianie 
vill. & > r 
{There is this difference between thes, Dif- 


* Difpofitions which are defedtive by:onerence - 


of the three firft-Rules which have? ts: 
been juft now explained, apd ‘thofe mh a- 
which are contrary to the fourth’; that rie 4*nice, 
thefe are not altogether null tor havjng and ther 
exceeded the bounds of the Liberty »bich i 
which every one has to difpofe, but axe 9 the “4 
reduced within the faid “Bounds, And” 
that the Difpofitions which are made 
contrary to one of the three other Rules, 

that is, either by ns who haye not 

the power of ing them, or in fa- 

vour of who are not ~~ 

receiv benefit. by” or 
they. sidatiiee in fon ity, the 
want whereof is fufficient t annul them, 
fuch Difpofitions have nd- call, 
and are no ways obligatory‘. 


* Tins a meeaipinenee Uae ae peveedong Articles. 
Ix. 


All thefe caufes which may either an-9. The d- 
nil Teftaments and other Difpofitions, «i of == 
or hinder them from having their en-Parseur 
tire effect, hall be explained in their peje fw 
proper places!. And it is fufficient here rules soll 
to give this fhort view of tt ee 
Principles, and to obferve their Order: 
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ag 11, The debt feoured by Mortgage or Pri- 
; vileges 48 eee with refped to 

the Heirs. 

12. How all the debts are divided — v 
the Co-heirs. *  @ 

13- The debts are divided among the Co 
heirs, even againft the Exchequer 

14 The infolvency of one of the Heirs 
does not binder this divifion. 

ts. The debts are divided according to the 
portions of the Inheritance, 


Lehough all all: the, Articles of this I 
fas Scétion make mention of no other tn 3 
in particular, befides the paflive E mutt coi 





eSB Cy. 1X 
In what manner the Heirs or Exe- 
eutors are bound for the paffive 
XN ‘Debts, and for all the other Char- 
&es of the Inheritance. 


nchend under thefe sr. Diver 


Debt hi words of P: Debrs and Char- Wi a, ¢ 
De fay heb sneha ‘tear of an Inheritance which the Heir or * 
cxplaitied ps tit’ be to the “Executor is bound to acquit; not only 
ae forts of charges, fluc ies ll that was owing by the deceafed-upon 


his own account, and all that which he 
has impofed on his Heir or Executor, 
but in general all theRights which may 
affeé the Inheritance *. 


sls EE a are ac: ph Fa 


er different kinds of things, Fu Ex- 
pences, and all others. For rhere are 
none of them which may not be con- 
verted into. paffive debts by reducin; 
their Eftimation to a certain Sumo! 
Money, if the Heirs or Executors fail 
to acquit them’. Thus, the Rules of ™ 
this Section are common to all the kinds Tr 


of Charges of an Inheritance, according 
as they niay be applied to them. 


10 the Rusles which 


The Heir or Executor who accepts +. és Heir 
the Inheritance purely and ‘fimply, one 
* Ubi au eel ipa, aan Arias 5 who males he Benefit 2% 
- an Inventory, of which mention has freed a 
chats oki been made in the fifth Article of the fifth salu ofr 
$i Seétion, is bound-indefinitcly and with- G4 ofthe 





The CONTENTS. | 
1. Divers kinds of Charges. 












| 2. The Heir is bound for the debts, altho’ 


they exceed the valie of the Goods 
of the Inheritance. 
3- Three forts of debts, thofe which are 


merely Perfo pa which have 
a aa thofe wwbich are 


4 — Km ae pagent ee 


Debts. 
enc the de- 
Mite Heer, in the 


Pf. de ncquir, wth emitt. 


out diftinétion for all the owing 
be i deceafed, and for all the other 

ges of the Inheritance, whatever 
Sum they may amount to, and altho” 


they exceed very far the value of the 
Goods of the . For it de- 
pended only on ee aS 


cept. the fion at all, or to take 

the benefit of an Inventory. wt 

baa tie nae 
‘his precaution, he 

ional fa all thease 

permed ee 


© Haredi obliget eked 
Pe aes 18. 


ime 
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ents which the Heit under Exflate to them, or that the: 4 wt 

« to the Creditors ©: 2) >. tence. of caer Be 
rape. lar But this Morr; re 
‘ tae ae have on the nod the Hane 



















tant de his Cont barat an a bare Promilt, For the deceafed who was their debtor 
Py ‘jan,_-or other Title or ‘which obli- peither did nor could aMort- 
ges only’ the a of the Debtor*s gage on the Eftare of his Heirs. 
without baving ahy lortgne or Paes pee , 
lege on mela itate. ic ‘Paulus refpondit Pirin es Sa 
Epo Deb ae hl fy te Oa cee nee yale 
fener es) which the Greditor has a oe ote ‘caule ebqutfice tices sos 
. on *. And the privileged Debts. non pofle  creditore teftatoris.. /.29. ae Figo. 
. which have fome of the Pri- poh. 


that have been explained in the » Hypothecam effe non iptius haredis ——rerum, 
fed tantammodo carum. a eee 
Section of Pawns and Mortgages. gem) tap ay is rea 


“Aton in. Bee Bonsen pet ie Rea gar r VIL. 
Garium ci dare, aut, facere oportere, eaten ri " 
dass sae BEA. 257 Sie red When there are (everal Creditors of ;.crdim 


" A the. deceaféd who have neither er 
an aha Mike f adel sae ftom gage nor Privilege for their Debrs, 



















ome i thee in_thare and thare resale, ‘Soth ey he 
* , V. the Goods belo; Heir, andige age fe 
. 5. Pfr The Creditors of the deceafed for 00 thole which belonged to the deceaf- ually in 
rrr of te debts purely perfonal, {uch as thofe who &% aid every one receives his thare of f#e% 
Gein Fase called Aaetinin Bond or Note, them in proportion to his debr, ‘if there‘/,,," 
5 td to tafe that is, who have only a bare Promife "6 not enough to fatisfy: the 
. of the Hew,under the Debtor's hand, and im gene- whole Debts. 





mthe Goods ra all thofe who had no Mot! ON * -Tributio fir 
of thenbe-che Bsftare of the deceafed their Debtor, wr § Rey ers seb i i on & 
* are neverthelefs in the Goods 
of the deceafed before the Creditors of vir 


they may haye Mortgages for, e Oh Sip alae ae: corp -m 
si Obwhae is owing to them. For al- . Who had 1s SE belek hey are paid 
caotigh the Goods of the deceafed be ofthe Effects which belonged Tether ae 
mortgaged to theCreditors of the Heit, Debtor, rat init! f the Order of their Sip. 
if he had to them all the but if the Goods of the gate 
i en not {ufficient to” 
that they come 


tabi" 70, 
of ir ir 
in that oe ih pice! 
againft 






ai 


Bin al he Conitrs of the decifedy 
F ee rg fl 
fevers 2 
manner, or that be ts condemned 


whether they 










a Sentence, 


j 1x. a 

\ 

\g sae. In all the cafes where there is a com- 

im of sh petition between the Creditors of the 

Godel  deceated and thole of the Heir,-all the 
from thee Creditors of the deceafed are 
of he Heir.in the Goods which ‘belonged to the 
deceafed before all. the Creditors of the 
Heir, And in order to their exercifing 
of their Right, they may demand a Se- 
paration, of the Goods. of the Inberi- 
tance from thofe which belong properly 
to the Heir!. * 












” Eft jurifdictionis tenar promptiffimus, indem- 
nititi{qae-femedium’ ediéto pratoris creditoribus 
hereditariis demonftratum, ut quoties feparationem 
bonorum : cognita im] it Aes 
C. de bon, auth, jud. See the Ti dl - 
paration wrth one of the decealed, Gre. 

‘The Creditors of he Heir bare she fame preference on 
their part as to the Goods belonging t0 the Heir, and 
may Aooad Be ‘Separation, as bas been remarked 
tthe Preamble to the fame Tse of the Separation of Goods 


x. 


se. tie . When there are. two or more Heirs, 
Heirs are the Creditors of thé’ deceafed ought to 






bound per divide their demands againft every one 
Prrigh a of them according ene portions they 





‘ios »-bave in the Inheritance, and they can- 
she Inberi- nor fae of them for the portion of 
tanet; avd che debt that falls to the fhare of the 


fre eothers, nor can they demand the whole 
















Gow for the debis which ‘aro’ fecdred by a 
NO Pe decent ce pa 

nl rs ma’ cir l= 
fund fr ment. out of the EffeGs which are fl 
_ ject thereto, altho” 





the thy bad 
shee yhoo 
Mort; 


‘which Gebt from any one of themalone. Butas.- 


Bs 


their 
‘it, and if he does it not, 


oosor obliges rei conrenienius ef. 2. C. d 
it, att, 


Legatorum petitio adverfus haredes ibus 
hixreditariis competit. Neg pro his, a vane 
a fant, onerari colweredes oportet. 4.33, ffi de . 
yar. 2. 
‘See che twelfth and fifteenth Articles of thisSec- 
tion, and the fixteeath Article of the firftSeétion 
‘Of Pawns and Mortgages, 


. XI. 
Altho’ the debt which is fecured by 11. Th 


a Mortgage, or Privilege, is. not divi- 4% /tcwred 
ded with refpect. to the Creditor, and Mat 
thac he mia} id the whole from vilge, B 


the Heir who is in poffeilion of the divided 


Goods which are fubje€t to it, yet the mith rite 
debt is divided the Heirs. Ander 
he who'beingsin poffetfion of the Effects 

which are fubj 


yjeet to the or 
Privilege, has paid the whole or 


is fued for payment of ity fhall be in- 


demnified by his Co-hcirs, as fhallbe 
be fhewn in-the Article which follows*. 
" Tne foquenc. he idle, 
the Fe Spa pa Y oeeh of the 
Jfirfi Seétion of Pawns and Mortgages, 
XI 


All the debts, whether they be barely 12. How 
Perfonal, or fecured by a Mort; or ae 
Privilege, are divided among the Heirs, 7”, re 
fo as that cach of them ought to beat Ghar, 


his thereof seconiing tothe fhare ~ 
he ie the Inheritani a 
that one of the Heirs has been charged) ~ 
by the deceafed to acquit the who! 
debt, or to pay more than his oe 
tion of it. ‘Thus the Heir who is fued 
for more than his proportion of a debt 
which is ly onal, cannot be 9 © 
to the Creditor fof more — 
sthan his thare amounts to. For with re- 
gard to the Heirs, it would not be j 
that one of them fhould be to 
the portion of the other. And us 


Creditor, he is at 

the whole 
of the Hei ions our 
avis but j 






























4 tar che Sesutty which, he hed on all 


= the Goods of the 


y for his whole 
“debt fhould follow the faid Goods, and. 
ded. 


Spoon ha ibe Danelby a 


ee 


-— Fee ey ; 
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: 















\ ; 
i 5 i Grps By prey $ = 
IY © he may have his recourfe againft hisGo- %, a * . 
“heirs, who shall’ indemnify him every ee oe 
‘one according to, their fhares 7 F : e ca, xc 
NMP ee aot ene B Bere faa kg oD 
fe chess rebus quis divert potiien., Of the Engagements Of the tieir 
“ whose of the tor, on account of Crimes 





jus r 
idui 


x4 : non finn 
F gr Su hn or mcr, (info. 
| u im, ut vel totum | : » vel co quod 


} Actinent cedant, fa, Cy fi semua ex plier. hered, ere~ 


, diz. Sce the fifteenth /Ar 

= 7 dns bbw eats 

es Sf Fre XT. 

ihe os ‘The id Which the ince = - 

E dete among them the debts whic 

9°) frites purely pertonal, hath its effete with 
PE FefoREE to. Al forts oF Creditors'whatfo- 

| ne ae ever, and even: againft the Exchequer?. 

og 


>  f Pro hareditattis partibus ‘hiredes onera bere- 
1 Gitaria Cue ree fi i rationibus, placuit. 
1-68 ad, ats i 


§ = XIv. es 
tein. The fame liberty of dividing the debts 
fe purely PeSnancon the Cosheirg, 
ath its seven in the ‘cafe’ where 
one of them may prove infolvent. For 
this dvifi- the Creditor ought to blame himfelf for 
on, not having taken his Security on the 


et age 











they wereidivided among the Co-heirs 4. 


Nec pro his qui folvendo ‘non’ 
‘oportet. sae | lege. 2 


RY, 








Whole Goods of theiSucceffion before |. 





Mine oattari = tered up and down in divers places, thar 


and Offences committed by the ™ 
perfon to whom he fucceeds, 


+ eee 1 
Lith the principal Rules of 
thon of Bein or Exe- 
cutots for the Crimes and Offences of 


thofe to whom they fucceed, © 
are “peer aching ices Ufage 
fiom what they are in the Roman Law, 
evit was not pI to leave out this » 
ae acces 
¢ Matter, of ns 
fat fhe ules therect per Gere 
neceffary and frequent ufe. 
In order to underftand aright the dif 
ference betweén the Roman Law and 
“ours in this matter; and to know what . 
are the Rules of the Roman Law which 
we retain, and thofe which we reject,” 
it is neceflary to obférye the’ Principles. 
thereof, which follow. © 9) ud 
Te appears from the Laws of the Di-» 
gS and thofe of the Code, which re- +» 
to this matter,"and which are fcat- 























in relation to the Condemnation of the 
: - ‘ity. of. 





* Sicutt pena ex deli€to defunéi steneri ; 
errr ita senleeram Skee f ex care 

mpi de reg. af my 
at hed i lp fae Fd Ra! 


ed 


: rao Procon{ul polleettr, ects’ bey: eum 
ii aeons nerit, Id a Lae 
ch was ftolen, or of its hwreditas venerit. 1.36.9; de dolo 
ie ic a had over, Toties in heeredem dsmus dé ed'quod ad cum isi 
“pervenit, quoties ex dolo defunédi convenitur, sion») §. 
ThE » quoties ex fio. 1.44. ff de reg. jin J Et 
ag ing —- Poft litis conteflationem co qui vim fecit, vel” + . 
en, ise ‘was aie” a in the ications ear saul seligall ebchola, 4 
ain in 
| fa, or the Sout he Fete t nottaken guy pervent conven, jars sbioucilnt aks *! 
in the ue Thy - ileus (ealere MmiacC. ex deli, def. wh 


‘ife between the | quant. bared. ites §. ade, 
ae Pe: Cates oo” oe gd i. Oaafr. 


fon who was gal 
‘his life-time, and 
tion Was “only 
ae sare 


. hie : 
hm inétions, _ when. the Ofer “thole which affect thePevion of the 
had been’ cited into Judgment. in his fender, fuch as are all oral 
Sea if he pli rag tee ments, the Deprivation of an Office, 
‘and others of the like nature, and Poe 
ise “CO Ted tr only to make Re-  cuniary Punifhments; “Wich"as Fines and 
| paration of t Ie Son ae but alfo to pay “Forfeitures® “And fecing it is only the 
_ the Longs Pe a es fig ort ae a gi 
Offence a as the or can to ie Ficirs, t oman Law 
rk irioate of aTheft. Andit made this difference between the Pecu- 
th: rivate 


» having ~niary Punifhments of 
an Aé&tion, which in and thofe.of publick Crimes, ‘that as to 
be well founded, the former, the Heirs, as has been alrea~ 
and that dy mentioned, were liable to them, i 
i Aétion was begun againft the Offen- 
the der. himfelf in his life-time, altho"vhe 
ra died before Sentence of Condemnati 
becaute 





















ee es Por, itt 4 
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“hands! In the two Crimes of the | the meer names th 
* fort, it was the nature of ‘the Crime it lick that Monies fhi 
L felf, which demanded the and it is not improbable re ae 
thereof after the death of Pf may have been founded on, 
+ © and in the other Crimes of ption that the Children ain 



















fort, it: was the 7 i’ 
theCrime which cauf 
neceflary to be repaired, And it was 
for the lame emer fome other 
Crimes the confequence of the Pecunia- 
Intereft made effary to fue for 
_ the faid Pecuni eft even after 
‘ the death of the Offender. Thus in the 
Crime of Adultery, fecing ae aoe} 
of the Wife who was pully of 
this Crime had a nish ee me ‘ife 
Portion, and that the Heir of the Wife 
could hot demand it back of the Huf- ~ 
band; he was allowed ‘to bring proofs 
of his Wife's parap even after her 
death. Thus the Heir was-fued in re- 
lation to ‘the’ Confifeation of Merchan- 
dize which the Exchequer had acquired 
a ce oe account of the Crime of 
,. who had defrauded the 
Publick’ of the Guftoms due for the faid 
Goods". Thus in the cafe of an Heir” 
who had negleéed to profecute the 
‘ Murderers of the perfon to whom he 
had fucceeded, feeing ‘the faid Inheri- 
tance ‘was for ‘that reafon forfeited to 
the Exchequer, this Pecuniary Intereft 
therefore was the caufe why the faid 
Heir was profecuted for'’ this neglect 
even after his death®. ‘Thus ‘in the 
Crime of Forgery, it was 
| the death of 1 party acculed, to prove” 
_ in order to recover 
profit which he had made 
P, And in thefe and the 


yates he Prt the oe ae the 


inflidted 














rerelt 5 


¢ in that cafe 
Sioa 2 ee 


had reaped the benefit 
< which ros ewe thus sfid 






its true ule, and upon a kind 
in m the Children as it w 
ties for their s 


tended di 


advant 
dren have } Neco ota eh thet ss a 


even thofe who refirfe to enter Heirs 2 
hae h eid +? faid Law may likewife 
ve this for pnd to cn 
not to be fen inielty 
ch ra be et in, titer 
their’ Children. As to which, 
be obferyed, that both in, the neo 
Law, and in the "of France, there 
are Crimes of which evén fom erfonal 
Punifhtnents pafs to the Children of the 


Critwisals, as in the crime of Treafon, | 
an Uaheaplettibt ee the Publick, Mo” 








ee es 


leg. Jal. ree. 





‘ 


roms sd ci met. ft 





Teg 
| Publica 
fotrensae 
faeces 
ce 





sof de acta a wl Juke 


% de » Bree 
pies 











~ Heirs of <amee who-has caufed the |) 
¢ - damage are bound for it indifferently, 
Publick Rashenl “whatever nature, the Crimes and Offer» 
ri i y Were. not ees be of, and without any dift 

en the cafes where the deces 
\ himfelf has been judicially accufed perl 
ed, and the cafes where the » _* 









hing, Been the See in which 

diffculae y co aie e ‘Heir has fome benefit from the 

| ns not {Mer ed a ‘ Crime or Offence, th chofe where he 

thefe Prinei have a mind to reaps no manner of advantage. 
a Ed = ; 








inform ‘the 


= te rc oc 2 i 3 
it feems ai 
Id have follow: ‘other Rake ie 

‘altho" that an Heir does. not pin 

manner of profit from the Crime of 

~ 3 eee to ieee wn peor ee and» 

F sextept" * Se hiest ee pee le n_no Accufition, nor 
. ies was a Pi hoe pe any Action commenced again{t the de- | 

been heensinl now bier the’ aeue ‘ceafed for the Damage which he 
cid hopping Ber ha Car caufed ; yet it is en to obi | 

ree the Crime was ifh-» Heir to ‘repair the damage, that ul . j 

ed; And altho" he had J pee all the ee the de- ] 
- fore his deat iis cite means } 
| no for all th Chargesy and thar the. 

\ faid Goods, which being in the poffe _ 

s. fion of the deceafed, were to be refpon- 

We ° i oak gr Baie ible for all his Engagements of what 

| : ry benefit there-~ nature foeyer, cannot pals but with this 



























sea pre ee Ning nae bly Vata 5 in’ 
the place o ceafed, nts 
ire fenie: (hime And be it is jot to chon ang 


the ch re 
ai ehh Sn can be ii aces oN 
‘Titles o ; 
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his Crime or Offence ) 


) much 

= ‘ t B a private ted che Crime or O, 

Perfons, as does that Came fecuted nie 

ment into which one enters by the lived Fine 

commiffion of Grimes. or Offences 

fince it 2 < a ter ape cafe the delay may have 

tance to th lankind, and fear lef the deceafed ree 

i fons who fuffer the ioe to have juftified himfelf, . ‘ 
pi by Crimes and Of  Aétion had been brought again 

pl that the faid damages fhould be or. the Profecution: begun, 

fepaired asmuch as is poffible, than it life: And it is 

concetns.cithcr the Publick, or private that one ought to judge of the effeét 

Perfons, that other pp even which this delay ought to have. Bur 
mott lawful, thould be pe it may readily fall our, © that the 

“It follows fiom thefe Truths, w! ho has 

may be ranked amon the firft Maxims Offence, di 

of Equity, that the Heir, who by vir- oes mcm vg 

tuc of ths gay being in poffefhon H that it may re Thee ‘that fora 

all the of, the Inheritatiee, ree Sig: the Author of the Crime or 

bound for all the paring of & 0 was unknown; thefe and fuch 

perfon to whom he fucceeds, cannot be like circumftances may be wd ere 

difchatged from the Obligation to re- for the wag the delay 

pair the damages which the deceafed-has who has fuffered 

caufed by his Crimes or Offences, nei- fas brought hi Adon 

ther under pretext that there accrues no yea Sf thereeee Wagan 

benefit to the faid Heir, nor-becaufe. it is with very 

peter y tna gy on Accu- ine See te esi 5 the poe aa 

fation, or — ear the deceafed. hich acquitted the:Heir 

For a8 tothe are gf the Bigs oot from the demand nf Reparanion of Da~ 

=e mages, be sagt it was only broughtia~ 
i tom him, and appears thar. 
































eee it appears 
eh as that of Rob- has nor reaped 
SrBsY oF or others of the a uf he daseaed Sho faa 


tt wth etd pa aM el 


he ata are not ft rtlonable the Civil Int 


ee ee 


Heirs and Executor’ in general, Tit.t. Se&k.to. 609 


Pecuniary Pu- ” Judex tune litem fim facére intelligitur, ctm 
ee ’ = dolo malo in fraadera legia fe dixerit, Do- 
hes the lr from a Pu ele eleon 


“G 








: Jo malo autem videtur hoc I~ 
nt which ought tobe purely per= tur ejus vel gratia, vel inimicitia, ve) etiam fore 
ainft the Author of the Crime ue veram xtimationem litis re cogaars= Jt 

y Jianus autem in haeredem judicis, qu! litem. {iam . 
fecit, putat actionem competere. Que fententia 
vera tion elt, & 4 multis notata eft. /. 15, §.3, gh” 
1, 16, ff. de judiciis. Ab 


may be madeita ~ Wedthall add by way of Conclufion 

» ange or burden of the Inheritance. two Refleétions on the Roman Law con- 

‘~ But if the Offender dies before his Con- cerning this matter. One arifes from 

‘, 4 demnation, the Profécution ceafes with the,remarkswhiel: have been mentioned 

‘4 refpeét to all Punifhments, unlefs it be of the feveral cafes where one might, 

© in thofe Crimes which are punifhable purfuant to the Principles of the {aid 

»-) by Law after thedeath of the Offen- Law, fue the Heirs for Reparation of 

7 as has been already obferved. Damages in certain Crimes, altho’ there 

i... Thefe Rules of our Ufage, which had been no Accufation brought againft 

charge the Heirs with the Civil Inte- the Offender, becanfe the principal mat- 

ref, and Reftitutions due on account of ter in difpute was in relation,t - 

Crimes and Trefpaffes committed by — niary Intereft. It may be of this 

thofe ‘perfons to. whom they fucceed, Rule, that if it was juft when this Pe 

whether there lias been any demand cuniary Intereft was the principal «mat= 

‘\phmade againft the deceafed, or that it has ter in queftion, it was no lefs juft in an 

| been imade only againft the Heir, and Aétion where a Pecuniary Intereft was 

* whether the Heit have reaped any be-  ftill demanded, altho’the demand of the 

nefit by the Crime of the deceafed, or faid Lntereft was joined with fome other 

*€ not, are likewife conformable to the principal matter, of whichthe Peeunia~ 

| ¢ Canon’ Law, which obliges the Heirs ¥ Tntcreft was only an Acceffory. For 

to makeReftitution and Reparation of the reality in aPocuasitierach: whe- 

‘uy, Damages without thefe diltinétions*. ther it'be as'a Principal, or as.an Accel- 

,., So that thefe Rules being equally agree forys_ i ually effential to Him who fuf- 

’ able to the Laws of the Church and of fers the lof. And the nicety. which 

| I the State, and all to the Law of Na- diftinguifas becwnet toeiaomesuapxel 

» @, ture; we haye thought proper, not- confidering this Intereft, cither as a 

“Mowithftanding they are different from the Principal, or as anvAci > can never 

dogs Rules of the Roman Law, to rank them be a juft Principle to favour the Heir, 
in their order in this Seétion, which is and ruine him who fuffers the lof. ~ 

their proper place ; it being no ways — The other Reflection relates, to ano- 

incon{iftent with the  defign of this ther Principle of the Roman Law, :ac~ 

Book, which is to give us upon cach cordingeto which even ‘in thole» cafes 

particular Matter, all the feveral Rules where the iary Intereft of the per- 

that are conformable to the Law of Na- fon who fuffers the d is an Ac~ 

ture, and to our Usage. ‘We may like- scliceyy yet the Heir of him who has 

cau ic 


wife obferve in: relation to the Engage: ae is nevertheletsan- 
ments of Heirs for the Crimes and Tref- fwerable for it, It is in cates. 
pafles of thi ; _the ; c 

; or anny | 
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the feveral B 
be contracted 
“manner of way, in which 
or it, by wl i 
Io or datmage. In all 


Ste 


chandize that was adulterated, was 


botind to make good bade fy any 
the buyer might fuffer by the {aid fraud. 
And it appears: from the laft_of the 


Texts quoted here, that the Engage- 
ment of the Heir in thefe forts of cales 
was founded on this, that there was a 
Fraud committed againft the faith of a 
Contraé as if it were not equally juft 
to punifh the Iniquiti¢s, the Violences, 
the Crimes, and to repair the — 
coon by them, which pws hr 
it that is contr 
5! Manto? in general by theUni- 
on which forms their Society, as to pu- 
nifh and repair the raceme 
ey to the particular Engage- 
ments of Covenants, and as if the re 
cept of doing harm to no perfon were 
not univerfal, and for all forts of cafes 
without diftinétion. Since therefore 
there cafi be no perfon whois not 
bound to all others in all the duties 
which'the Society that unites all Man- 
kind her dots require*s it follows, 
that the fame duty which Heirs 


to'repair the damages which fon 


to whom they fucceed may have caufed. 
whearibe deccafed wis obliged ¢ 
particular En, 
no Jefs an oblige -* : 

es occafi deeds which are a 
ee ce of the peel Ei ent of 
doing harm to no mortal w! 


obliged by fome 


cr. 
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perfon to: whom he fitece 
ceffiry to diftinguith etn: 
cems the Puni -inflied on ~ 
count of the Publick Intereft, from.) * 
ion of the damage which we 
Crime or Offence may have occafioned. 
Thus, Corporal Punif de and Peew~ 
niary Punithments*, which are ‘cilled 


Fines, seard the Publick Intereft: and =” 
the Reftitutions, and the, Satisfaétion 


which - peat for the and Da~ 
mages fuftai relate to_ the ae, ee 
tion that is due to the perfons who have 
fuffered the damage *. 


* Porax bonorum’ademptionis. 1. sof ace 
enfation Poena pecuniarla. 1. 1. inf. ff de paris, 
® Rei perfecutio. inf. vi me. Rei xftima- 
tio, §. 15, infl. dé obl: quae ex Pe Quan- 
tum mea interfuit: quantum mihi haz. ff 


ratam rem baberi, 





ll. 


When the queftion relates to the Pe=2. Hew thn 
cuniary Punifhment, and there has been #¢” my 
no Sentence of Condemnation paft a-% luli 


j he Pecmni 
(t the deceafed, the Heir cannot be « 
fee thereto, unlef he has been mane 
complice in theCrime or Offence. For 
this Panifhment regards only the perfon 
who has deferved it, and his d res 
vents his Condemnation, But if ee 
had been a Sentence of ion 
againit the the Pecuniary Pu- 





roftiutions in the: 
‘pura they sta cine Y 
| vio- > ments; or ot] ti pofitions. ~ 
;Ecclefatticxs, asfor the other charges which are 
mon both to Si ions by T 


the Articles of th i 





corporis eaula, 
eft: funeris impeo! 
rill. Co fom, 


The'charge of th or, 
sol Cara eal che God ua 
ge © Psanich as if the ; 
‘uileged. J 
things 
with, 


re funus ijuid imipentity cum de necr 
co tl , r non cow bese Ls the Funeral 
‘ religto/. . fie, gp BS mm the 
ene Funeria hebredie Sag qeora eke 
tur: qu etiam \omne -creditum® folet pracedere, i 
chm bons folvendo non fint. Leas: cod. A “to 


Bogs 
he 








